COMPANYNAME1

CONFIDENTIALITY AGREEMENT

(Possible Business Transaction - Mutual)


This Confidentiality Agreement (this "Agreement") is entered into effective as of __________, 20__, between:  (i) COMPANYNAME1, a California corporation (the "Company"); and (ii) (print name of person or entity) ________________________________, a (print "individual" or type of entity) ____________________ which is resident or organized in (print State of residency or organization) ___________ (the "Other Party").


In order to evaluate a possible business transaction or relationship between the Company and the Other Party, it is necessary and desirable that the parties disclose to each other certain business, technical, and other information which is proprietary and considered confidential.  The parties are willing to disclose such information to each other only on the condition that the parties enter into this Agreement and agree to keep such information confidential in accordance with the terms and conditions set forth in this Agreement.


ACCORDINGLY, THE PARTIES HEREBY AGREE AS FOLLOWS:

SECTION 1.  DEFINITIONS.  As used in this Agreement:  (i) the term "Discloser's Confidential Information" shall mean all business, technical, and other information (including without limitation, all product, services, financial, marketing, engineering, research, and development information, product specifications, technical data, data sheets, programs, software, inventions, processes, know-how, chip designs, mask works, designs, drawings, and any other documentation) that is:  [(a)] disclosed from time to time by the Discloser to the Recipient either directly or indirectly in any manner whatsoever (including without limitation, in writing, orally, electronically, in all types of disks, diskettes, computer memory or storage, or other media, or by drawings or inspection of physical items, and whether or not modified or merged into other materials);[ and (b) (1) clearly marked "proprietary", "confidential", or the like; (2) not so marked but is described as proprietary or confidential by the Discloser at the time of disclosure and is verified as such in a writing within 30 calendar days thereafter[; or (3) disclosed orally and is the type of information that a disclosing party would reasonably consider to be confidential];] (ii) the term "Discloser" shall mean the party disclosing the Discloser's Confidential Information; (iii) the term "Recipient" shall mean the party receiving the Discloser's Confidential Information; (iv) the term "Representatives" of the Recipient shall mean the directors, officers, employees, agents, attorneys, accountants, financial advisors, and other representatives of the Recipient; (v) the term "Discloser's Confidential Information" shall also include all analyses, reports, compilations, studies, or other documents prepared by the Recipient or the Recipient's Representatives which contain or otherwise reflect any of the Discloser's Confidential Information or the Recipient's review of, or interest in, the Discloser or the possible business transaction; and (vi) the term "person" as used herein shall be interpreted broadly to include without limitation any individual, corporation, partnership, company, or governmental agency or body.

SECTION 2.  DISCLOSURE.  Except to the extent that the Recipient obtains the prior written consent of the Discloser:  (i) the Recipient agrees not to disclose any of the Discloser's Confidential Information to any person; and (ii) the Recipient agrees to use the Recipient's best efforts to prevent inadvertent disclosure of any of the Discloser's Confidential Information to any person.  Without limiting the generality of the preceding sentence, the Recipient agrees to treat the Discloser's Confidential Information with at least the degree of care that the Recipient treats similar information of the Recipient's own.  [Notwithstanding the foregoing, the Recipient may disclose such Discloser's Confidential Information to a court or other governmental authority to the extent that such disclosure is required by governmental order or by law; provided that:  (i) the Recipient shall notify the Discloser in writing of such required disclosure as soon as reasonably possible prior to such disclosure and in any event at least five business days prior to such disclosure, specifying in detail the reasons why such disclosure is required; (ii) the Recipient shall use its commercially reasonable efforts at its expense to cause such disclosed Discloser's Confidential Information to be treated by such governmental authority as trade secrets and as confidential; and (iii) the Recipient shall use its commercially reasonable efforts at its expense to obtain such other protective orders and protections with respect thereto as the Discloser may reasonably request.]
SECTION 3.  USE.  The Recipient agrees not to use any of the Discloser's Confidential Information for the Recipient's own use or for any purpose whatsoever except in order to evaluate whether the Recipient desires to become engaged with the Discloser in the possible business transaction or relationship.  The Recipient agrees not to disclose the Discloser's Confidential Information to any of the Recipient's Representatives except Representatives who are required to have the Discloser's Confidential Information in order to evaluate such possibility, and then only if in compliance with Section 7 hereof.  The Recipient shall not, directly or indirectly, export any of the Discloser's Confidential Information in violation of the U.S. Export Administration Act, the applicable regulations thereunder, or any related U.S. export control laws.

SECTION 4.  TERMINATION OF CONFIDENTIALITY OBLIGATIONS.  The obligations of Section 2 hereof shall terminate with respect to any particular portion of the Discloser's Confidential Information when the Recipient can prove by appropriate documentation either of the following:  (1) such particular portion was:  (a) previously known to the Recipient as shown by the Recipient's files at the time of the Discloser's disclosure thereof to the Recipient; or (b) already in the public domain at the time of the Discloser's disclosure thereof to the Recipient; or (2) such particular portion entered the public domain through no action of the Recipient subsequent to the time of the Discloser's disclosure thereof to the Recipient.

SECTION 5.  PROPERTY RIGHTS; RETURN OF MATERIALS.  All of the Discloser's Confidential Information and materials, including without limitation, all documents, drawings, models, apparatus, designs, lists, and all types of disks, diskettes, computer memory or storage, or other media, furnished to the Recipient by the Discloser shall remain the property of the Discloser.  Nothing contained herein shall be construed as giving to the Recipient any license or rights with respect to any information or materials which may be disclosed to the Recipient.  The Recipient shall make no copies of any of the Discloser's Confidential Information without the prior written consent of the Discloser[include the following unless you want total control over making copies;][; provided however that the Recipient may make a reasonable number of copies to provide to employees of the Recipient who are required to have the Discloser's Confidential Information for the purposes contemplated hereby].  At the Discloser's request or upon the termination of the business relationship between the Recipient and the Discloser, the Recipient shall return to the Discloser promptly at the Recipient's expense all of the Discloser's Confidential Information along with all copies made thereof and all materials, documents, or things containing any portion of any of the Discloser's Confidential Information.  Within five days after such request or termination, the Recipient shall deliver to the Discloser a certificate signed by an officer of the Recipient which certifies that:  (i) the Recipient has returned to the Discloser all of the Discloser's Confidential Information along with all copies made thereof and all materials, documents, or things containing any portion of any of the Discloser's Confidential Information; (ii) the Recipient has not retained any complete or partial copies of any of the same; and (iii) the Recipient has complied fully with the obligations of this Section 5.

SECTION 6.  THIRD PARTY RIGHTS.  The Discloser agrees that all disclosures and communications from the Discloser to the Recipient and its Representatives shall not be made in violation of the rights of any third party.

[USE THIS SECTION 7 FOR TIGHTEST CONTROL:]

SECTION 7.  DISCLOSURE TO THE RECIPIENT'S REPRESENTATIVES.  Prior to disclosing any of the Discloser's Confidential Information to any of the Recipient's Representatives or any other person, the Recipient shall notify the Discloser, in writing, of the names of any such person or persons and the relationship of such person or persons to the Recipient; and the Recipient shall not disclose any of the Discloser's Confidential Information to such person or persons until such time as the Discloser shall have approved such disclosure in writing and shall have received from each such person or persons an executed confidentiality agreement containing substantially the same obligations to the Discloser as provided in this Agreement.

[OR USE THIS SECTION 7 FOR TIGHT CONTROL EXCEPT OVER EMPLOYEES:]
SECTION 7.  DISCLOSURE TO THE RECIPIENT'S REPRESENTATIVES.  Prior to disclosing any of the Discloser's Confidential Information to any of the Recipient's Representatives or any other person (other than employees of the Recipient who are required to have the Discloser's Confidential Information for the purposes contemplated hereby), the Recipient shall notify the Discloser, in writing, of the names of any such person or persons and the relationship of such person or persons to the Recipient; and the Recipient shall not disclose any of the Discloser's Confidential Information to such person or persons until such time as the Discloser shall have approved such disclosure in writing and shall have received from each such person or persons an executed confidentiality agreement containing substantially the same obligations to the Discloser as provided in this Agreement.  The Recipient shall not disclose any of the Discloser's Confidential Information to any employee of the Recipient unless such employee:  (i) is required to have the Discloser's Confidential Information for the purposes contemplated hereby; and (ii) is subject to a written confidentiality agreement between such employee and the Recipient that would cover the confidential treatment of the Discloser's Confidential Information.

[OR USE THIS SECTION 7 TO SET UP AN OBJECTIVE STANDARD INSTEAD OF DISCLOSER APPROVAL]
SECTION 7.  DISCLOSURE TO THE RECIPIENT'S REPRESENTATIVES.  The Recipient shall not disclose any of the Discloser's Confidential Information to any Representative of the Recipient unless such Representative is either:  (i) subject to a written confidentiality agreement between such Representative and the Recipient that would cover the confidential treatment of the Discloser's Confidential Information; or (ii) otherwise subject to fiduciary obligations of confidentiality that would cover the confidential treatment of the Discloser's Confidential Information.

SECTION 8.  GENERAL PROVISIONS.


8.1  Governing Law, Jurisdiction, and Venue.  The rights and obligations of the parties shall be governed by, and this Agreement shall be construed and enforced in accordance with, the laws of the State of California, excluding its conflict of laws rules to the extent such rules would apply the law of another jurisdiction.  The parties hereto consent to the jurisdiction of all federal and state courts in California, and agree that venue shall lie exclusively in Santa Clara County, California.


8.2  Entire Agreement.  This Agreement (including the Exhibits hereto which are incorporated herein by this reference) and any other documents expressly contemplated hereby constitute the entire agreement between the parties with respect to the subject matter hereof.  This Agreement supersedes all prior written or oral agreements, communications, and understandings between the parties with respect to the subject matter hereof.


8.3  Amendment.  This Agreement may not be amended, modified, or supplemented orally.  This Agreement may only be amended, modified, or supplemented by an instrument in writing specifically mentioning this Agreement and signed by the party against whom such amendment, modification, or supplement is sought to be enforced.


8.4  Waiver.  No waiver of any provision of this Agreement shall be effective unless in writing and signed by the party against whom such waiver is sought to be enforced.  No failure or delay by either party in exercising any right, power, or remedy under this Agreement shall operate as a waiver of any such right, power, or remedy.  The express waiver of any right or default hereunder shall be effective only in the instance given and shall not operate as or imply a waiver of any similar right or default on any subsequent occasion.


8.5  Notices.  Any notice, demand, or request required or permitted to be given under this Agreement:  (1) shall be made in writing; (2) shall be addressed to a party at the address of such party set forth on the signature page to this Agreement or such other notice address as such party may request by notifying the other party in writing; and (3) shall be deemed given when:  (i) delivered personally; (ii) sent via registered or certified mail, return receipt requested; (iii) sent via overnight courier; (iv) sent via fax transmission; or (v) sent via email.


8.6  Construction.  If any provision of this Agreement is for any reason held to be invalid, illegal, or unenforceable under applicable law in any respect, then:  (i) such invalidity, illegality, or unenforceability shall not affect the other provisions of this Agreement; (ii) this Agreement shall be construed as if such invalid, illegal, or unenforceable provision were excluded from this Agreement; and (iii) the court in its discretion may substitute for the excluded provision an enforceable provision which in economic substance reasonably approximates the excluded provision.  If any provision of this Agreement is for any reason held to be excessively broad as to duration, geographical scope, activity, or subject, then such provision shall be construed by limiting and reducing it so as to be enforceable to the extent compatible with the then-applicable law.


8.7  Attorneys' Fees.  If any party hereto brings any suit, action, counterclaim, arbitration, or other proceeding relating to the enforcement or interpretation of any of the provisions of this Agreement or relating to the subject matter of this Agreement, then the prevailing party therein shall be entitled to recover a reasonable allowance for attorneys' fees and litigation expenses in addition to court costs.  The "prevailing party" within the meaning of this Section includes without limitation a party who:  (i) agrees to dismiss an action or proceeding upon the other's payment of the sums allegedly due or performance of the obligations allegedly breached; or (ii) obtains substantially the relief that such party seeks.


8.8  Successors and Assigns.  Either party shall have the right to assign this Agreement to a successor entity in connection with the acquisition of such party through a merger or a sale of all or substantially all of the assets of such party.  The Company shall have the right to assign this Agreement to any entity formed to carry on the business related to the confidential information disclosed pursuant to this Agreement.  Except as provided in the preceding two sentences, neither party shall assign this Agreement without the prior written consent of the other party.  Subject to the foregoing, this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and permitted assigns.


8.9  Specific Performance.  The Recipient acknowledges that a breach of this Agreement cannot be adequately compensated for by money damages, and agrees that specific performance is an appropriate remedy for any breach or threatened breach hereof.  The Recipient acknowledges that compliance with the provisions of this Agreement is necessary in order to protect the proprietary rights of the Discloser.  The Recipient further acknowledges that any unauthorized use or disclosure to any third party in breach of this Agreement will result in irreparable and continuing damage to the Discloser.  Accordingly, the Recipient hereby:  (i) consents to the issuance of any injunctive relief or the enforcement of other equitable remedies against it at the suit of the Discloser (without bond or other security), to compel performance of any of the terms of this Agreement; and (ii) waives any defenses thereto, including without limitation the defenses of failure of consideration, breach of any other provision of this Agreement, and availability of relief in damages.


8.10  Remedies Cumulative.  All remedies, whether under this Agreement, provided by law, or otherwise, shall be cumulative and not alternative.


[8.11  No Obligation to Enter Into an Agreement.  Notwithstanding any actions of either party (other than signing and delivering a written agreement) or any purported detrimental reliance of either party, neither party shall have any obligation to enter into the possible business transaction or relationship with the other party (or to sell or purchase any product or service to or from the other party) unless, until, and to the extent that such party has signed and delivered a written agreement with respect to such possible business transaction or relationship (or such sale or purchase of such product or service).]


8.12  Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original and enforceable against the parties actually executing such counterpart, and all of which together shall constitute one instrument.


Executed effective as of the date first written above.

THE COMPANY:



COMPANYNAME1, a California corporation







By:













Name:














Title:













Addr:







THE OTHER PARTY:

















(Print Name of Person or Entity)







Signature:












Name of Signer:












Title of Signer:












Print Address:
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